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STATEMENT OF JURISDICTION

The Utah Court of Appeals is conferred with jurisdiction over
the

instant appeal pursuant to Utah Code Ann .

§

78-2a-3 (2) (e)

(2002 ) .

STATEMENT OF ISSUES / STANDARDS OF REVIEW

1.
duty

to

"Whether the trial court properly complied with a legal
resolve

on

the

record

the

accuracy

of

contested

information in sentencing reports is a question of law that [the
appellate court]
2000 UT 62,

~13,

review [s]

State v.

for correctness."

Veteto,

6 P.3d 1133.

preservation ot Issue Citation or Statement of Grollnds for Review :

Mr . Weaver preserved this issue by way of his objections during
the sentencing hearing (R . 145 : 68 : 1-51; R. 145 : 74:16-17) .
2.

Whether appointed trial counsel denied Mr. Weaver of his

Si xth Amendment right to the effective assistance of counsel by
failing

to request

that

the sentencing court utilize its fact

finding function to resolve the inaccuracies in the Presentence
Investigation Report, by failing to investigate the inaccuracies,
and by failing to pursue critical matters during sentencing.
make such a showing, a defendant must show,

first,

rendered

below

a

deficient

performance,

falling

standard of reasonable professional judgment,

1

and,

To

that counsel
an

objective

second,

that

counsel's performance was prejudicial .
803,

805

(Utah 1988)

Bundy v . DeLand , 763 P . 2d

The appellate court

reviews claims of

ineffective assistance of counsel as a matter of law .
Maestas,

1999 UT 32,

preserva t

i on of

Issues

~20,

984 P . 2d 376 .

ISSlle Cj ta t i on or Sta temen t

involving

claims

State v .

of

ineffective

Q

f GroIlnds for Revi ew :

assistance

of

counsel

constitute an exception to the preservation rule and as such may
be raised for the first time on appeal.

DETERMINATIVE AUTHOR I TY

The constitutional provisions , statutes, ordinances, rules,
regulations,

or case law whose i n terpretation is determinative,

are set out verbatim , with the appropriate citation,

in the body

and arguments of the instant Brief of Appellant .

STATEMENT OF THE CASE

This case , among other things, involves the failure of both
the

sentencing

court

and

appointed

trial

counsel

to

deal

appropriately with inaccurac i es in the Presentence Investigation
Report

(PSI).

Theses failures by both the court and appointed

trial counsel during sentencing precluded Mr . Weaver of a fair,
just, and accurate sentencing hearing.
The State charged Mr .
third-degree felony .

Weaver with one count of Theft,

a

Mr . Weaver pleaded not guilty to the charge .
2

•

Mr. Weaver subsequently appeared before the district court
pursuant to a negotiated plea and pleaded guilty to the thirddegree

felony

with

the

agreement

that

if

Mr .

Weaver

paid

restitution, the charge would be reduced to a class A misdemeanor.
The district court ordered a presentence investigation report.
At

the

initial

sentencing

acknowledged receipt
withdrawal

of

of

a

hearing,

letter

the guilty plea .

from Mr .

the

district

Weaver,

court

requesting

After allowing withdrawal of

counsel, the court appointed new counsel on the motion to withdraw
the guilty plea.
After

a

hearing,

the

district

court

denied

the

motion,

concluding that there was no basis to allow withdrawal of the
guilty plea .
At

The court then scheduled a sentencing hearing.

sentencing,

Mr .

Weaver

and

appointed

trial

counsel

informed the court that the Presentence Investigation Report was
inaccurate.

Without further discussion about the inaccuracies,

the district court sentenced Mr. Weaver to an indeterminate term
of not to exceed five years in the Utah State Prison.

After

suspending the prison term, the court sentenced Mr. Weaver to 90
days in the Davis County Jail,
restitution

in

the

amount

imposed a fine of $5000, ordered

of

$1,059 . 53,

probation for 36 months.

3

and

placed

him

on

The district court signed the Sentence, Judgment, Commitment
on May 22, 2006, which was accordingly entered that same day .

Mr .

Weaver filed a timely pro se Notice of Appeal on May 18, 2006.

STATEMENT OF FACTS

1.

Mr . Weaver was charged with one count of Theft, a third-

degree felony , in violation of Utah Code Ann. § 76-6-404
See

Information,

R.

1,

a

true

and

correct

copy of

(R . 1) .

which

is

attached hereto as Addendum A .
2.

Mr . Weaver pleaded not guilty to the charge (R . 26-27 ) .

3.

On November 29,

2006,

Mr . Weaver appeared before the

district court pursuant to a negotiated plea and pleaded guilty as
charged with the following conditions :
The State will recommend that the potential prison
sentence be suspended and that any probation agreement
include the following conditions :
A.
The defendant pay restitution to Big 0 Tires
in the amount of $1,059.53.
B.
That the defendant serve a jail sentence as a
condition of probation and that sentence be
concurrent with any jail sentence imposed as
a resul t of any conv i ction of cases he has
pending in Third District Court for Salt Lake
County .
C.
That the defendant be given credit toward any
jail sentence for any time he has served as a
result of pre-trial detention in Salt Lake
County as a result of the revocation of his
pre-trial release on October 21 , 2005 .
That upon payment of restitution the state will
stipulate to the defendant's motion to reduce the
judgment to a Class A Misdemeanor pursuant to U. C . A.
§76-3-402 .
4

(R . 51-56) .

See Statement of Defendant in Support of Guilty Plea

and Certificate of Counsel, R . 51-56 , a true and correct copy of
which is attached hereto as Addendum B .
4 .

district

The

court

ordered

that

a

presentence

investigation report be prepared by Adult Probation and Parole
(AP&P)
5.

(R . 145 : 28 : 8-10) .
At the initial sentencing hearing,

acknowledged

receipt

of

a

letter

withdrawal of the guilty plea

from

(R . 66).

Mr .

the district court
Weaver,

requesting

The court allowed the

withdrawal of counsel and then appointed new counsel to represent
Mr. Weaver in the course of the motion to withdraw his guilty plea
(R . 145 : 29-30) .

6.

After a hearing on Mr . Weave r 's motion to withdraw the

guilty plea, the district court denied the motion, concluding that
there was no basis to allow withdrawal of the guilty plea (R . 72) .
7.

At

the

conclusion

of

the

hearing,

appointed

trial

counsel acknowledged that there were a number of inaccuracies In
the Presentence Investigation Report , and that Mr . Weaver was in
the process of attempting to resolve the inaccu racies due the
inclusion of another person's record being included with that of
Mr . Weaver (R . 145:61 - 62).

The court scheduled a later hearing

for sentencing (R. 145 : 62) .

5

8.
district

At

the

court

145 : 64: 16-22) .

sentencing
concluded

hearing

that

on

the

PSI

April

11,

needed

2006,

the

updating

(R .

The court referred Mr . Weaver to AP&P to update

the PSI and rescheduled sentencing for about three weeks later (R .
145:65) .
9.

At the continued sentencing hearing on May 9, 2006, Mr .

Weaver initially informed the sentencing court
sentence report is still totally inaccurate.
errors and discrepancies i n there."
10.

that

the

"pre-

There's a lot of

(R. 145:68 : 1- 4).

After discussing some of the circumstances surrounding

the case, the court asked Mr . Weaver's appointed trial counsel if
there was anything further.
"He's

Appointed trial counsel responded,

just disputing the entire adult

record on Page 4."

(R .

145:74:15-17) .
11.
"All

Without addressing the discrepancies, the court stated,

I'm interested in,

twice, right?"
12.

Mr.

Weaver,

is you've been to prison

(R. 145: 74: 18-19 ) .

The district court subsequently sentenced Mr . Weaver "to

an indeterminate term of not to exceed five years in the Utah
State Prison."

(R . 100) .

After suspending the prison term,

the

court sentenced Mr . Weaver to 90 days in the Davis County Jail,
imposed a

fine of $5000,

ordered restitution in the amount of

$1,059.53, and placed him on probation for 36 months (R . 101-02) .
6

See Sentence, Judgment,

Commitment, R . 100-03, a true and correct

copy of which is attached hereto as Addendum C.
13 .

The

district

court

Commitment on May 22 ,

2006,

signed

the

Sentence,

Judgment,

which was accordingly entered that

same day (R . 103).
14.
2006

(R .

Mr. Weaver filed a pro se Notice of Appeal on May 18,
85-86)

See Notice

of Appeal,

R.

85-86,

a

true and

correct copy of which is attached hereto as Addendum D.

SUMMARY OF ARGUMENTS

The sentencing court erred by failing to fulfill

1.

its

legal duty to determine on the record the accuracy of contested
information containe d
Mr .

Weaver

disputing,
record

objected

in the
to

among other

demonstrates

consider

the

the

Investigation Report .

Presentence

Investigation

things,

that

the

inaccuracies

Investigation Report .

Presentence

the entire
sentencing

set

Moreover,

forth

adult

court
in

Report,

record .

failed
the

The

to duly

Presentence

the sentencing court failed to

make the requisite determination on the record of whether the
information was relevant to the issue of sentencing .
2.

Appointed trial counsel denied Mr. Weaver of his Sixth

Amendment right to the effective assistance of counsel by failing
to request

that the

sentencing court utilize its

7

fact

finding

function to resolve the inaccuracies, by failing to investigate
the inaccuracies, and by failing to pursue critical matters during
sentencing.

Appointed trial

counsel's

failures

fell

below an

objective standard of reasonable professional judgment .
But for counsel's unprofessional errors of failing to request
that the sentencing court utilize its fact finding function and
failing

to

investigate the

objection to the PSI,
different .
court

of

inaccuracies and file

a

responsive

the result at sentencing would have been

Had appointed trial counsel alerted the sentencing
its

obligation

and

had

appointed

trial

counsel

investigated the inaccuracies and filed a proper response,

the

sentencing court more likely than not would have duly considered
the inaccuracies in the Presentence Investigation Report .
Additionally, appointed trial counsel failed to argue various
mitigating circumstances and argue against one of the aggravated
circumstances listed in the PSI .

Had appointed tria l counsel made

the aforementioned arguments in conjunction with a proper response
to the inaccuracies set forth in the PSI, the court arguab ly would
have simply imposed probation.
trial

counsel

allowed

the

The critical failures of appointed

sentencing court

to utilize

false,

exaggerated, and misleading information in the course of imposing
sentencing .

8

•

ARGUMENTS
I.

THE SENTENCING COURT ERRED BY FAILING TO
FULFILL ITS LEGAL DUTY TO DETERMINE ON THE
RECORD THE ACCURACY OF CONTESTED INFORMATION
CONTAINED IN THE PRESENTENCE INVESTIGATION
REPORT.

Well-established

Utah

law

requires

that

"any

alleged

inaccuracies in the presentence investigation report, whi c h have
not

been resolved by the

sentencing,

and

the

department

prior

to

shall be brought to the attention of the sentencing

judge.

See Utah Code Ann.

"

Maroney,

parties

2004 UT App 206,

,26,

§

77-18-1 (6) (a)

94 P . 3d 295 .

State

v.

"Whether the trial

court properly complied with a legal duty to resolve on the record
the accuracy of contested information in sentencing reports is a
question

of

correctness."
A.

law

that

[the

appellate

State v . Veteto,

courtl

2000 UT 62,

review [sl

for

'13, 6 P . 3d 1133 .

The Sentencing Court Has a Duty to Consider
Objections and Resolve the Inaccuracies on the
Record.

The duty of the sentencing judge is set forth in Utah Code
Ann .

§

77-18-1 (6) (a),

which

"requires

the

sente n cing

consider the party's objections to the report,

judge to

make findings on

the record as to whether the information objected to is accurate,
and determine on the record whether that information is relevant
to the issue of sentencing . "
P.2d 404;

State v . Maroney,

State v. Jaeger, 1999 UT 1, , 44, 973
2004 UT App 206,
9

,26,

94 P . 3d 295.

Nevertheless,

"if a party fails to challenge the accuracy of the

presentence investigation report at the time of sentencing, that
matter shall be considered to be waived."

See Utah Code Ann.

§

77-18-1 (6) (b)

B.

The Sentencing Judge Failed to Consider the
Objections and Specifically Resolve Them on the
Record .

The record demonstrates that the sentencing court failed to
duly

consider

the

inaccuracies

Investigation Report .
Investigation Report,
adult record .
number of

Mr.

set

forth

in

sect ion of the PSI,

Presentence

Weaver obj ected to the Presentence

disputing,

among other things,

See R . 145 : 74 : 16-17; R . 1 33-35 .

offenses

the

inaccurately reported

in

the entire

In addition to a
the Adult

Record

the report lists a Murder conviction t h at

allegedly occurred o n 02/22/77, which includes the parenthetical
notation,

"Defendant states this is not him" .

See R .

134 .

This is not the first time the inaccuracies were brought to
the court's attention.

At the conclusion of a previous hearing,

appointed trial counsel alerted the court to the erroneous Murder
conviction and adult record discrepancies in the PSI, which, at
least in part, were due to AP&P erroneously including the record

10

•

of another individual by the name of "John Wesley Weaver" in the

See R. 145:61:14-25 . '

PSI.

After

having

alerted

the

sentencing

court

to

the

inaccuracies, the court failed to duly consider the information or
make findings on the record as to whether the information objected
to by Mr . Weaver was accurate .
failed

to

make

the

requisite

Further,

the sentencing court

determination

on

the

record

of

whether the information was relevant to the issue of sentencing .

II.

APPOINTED TRIAL COUNSEL DENIED MR. WEAVER OF
HIS SIXTH AMENDMENT RIGHT TO THE EFFECTIVE
ASSISTANCE OF COUNSEL BY FAILING TO REQUEST
THAT THE SENTENCING COURT UTILIZE ITS . FACT
FINDING
FUNCTION
TO
RESOLVE
THE
PSI
INACCURACIES, BY FAILING TO INVESTIGATE THE
INACCURACIES,
AND BY FAILING TO PURSUE
CRITICAL MATTERS DURING SENTENCING.

The United States Supreme Court, in Strickland v . Washington,
466 U.S. 668, 104 S . Ct 2052 (1984), established a two-prong test
for

determining

when

a

defendant's

Sixth Amendment '

effective assistance of counsel has been denied .
S.Ct. at 2064 .

right

Id . at 687,

to
104

This test - adopted by Utah courts - requires a

'Mr . Weaver, without success, had attempted, up to and including
the sentencing hearing, to resolve the inaccuracies in the PSI with
both AP&P and BCI . See R . 145 : 6l : 14-22 ; R . 134; R . 145:68 : 1-5.
' The Sixth Amendment to the United States Constitution states in
relevant part that "[iln all criminal prosecutions, the accused shall
enjoy the right
to have the Assistance of Counsel for his
defence . "
11

defendant to show "first, that his counsel rendered a deficient
performance in some demonstrable manner,

which performance fell

below an objective standard of reasonable professional judgment
and , second, that counsel's performance prejudiced the defendant ."
Bundy v . Deland,

899 P . 2d 1232,
P . 2d

1113,

763 P.2d 803, 805

1239

1119

(Utah Ct . App . 1995);

(Utah

Ct .

App .

effective assistance of counsel
sake,

(Utah 1988); State v.

1995).

State v.

"[T]he

is recognized not

Perry,

Wright,

right

to

893

the

for its own

but because of the effect it has on the ability of the

accused

to

receive

fair

trial,"

Lockhart v . Fretwell,

sentencing .
838, 842,

a

or,

in

this

case,

506 U. S. 364, 369,

a

fair

113 S.Ct.

(1993)

To satisfy the first prong of the test,

a defendant must

"'identify the acts or omissions' which, under the circumstances,
'show

that

counsel's

representation

standard of reasonableness. '"
(Utah 1990)
at 2066,
the

below

an

objective

State v. Templin, 805 P.2d 182, 186

(quoting Strickland, 466 U.S . at 690, 688, 104 S . Ct .

2064

strong

fell

(footnotes omitted)).

presumption

that

trial

A defendant must "overcome
counsel

rendered

adequate

assistance and exercised reasonable professional judgment . "
v. Bullock,

791 P.2d 155, 159-60

U.S. 1024, 110 S.Ct. 3270 (1990).

12

(Utah 1989),

State

cert. denied,

497

To show prejudice under the second prong of
defendant

must

proffer

sufficient

reasonable

probability that,

but

evidence

for

to

counsel's

the test,

a

support

"a

unprofessional

errors, the result of the proceedings would have been different . "
Strickland, 466 U.S . at 694, 104 S . Ct . at 2068; Templin, 805 P . 2d

at 18 7 .

"A reasonable probability is a probability sufficient to

undermine confidence in the outcome . "
695,

104 S.Ct.

at

2069;

Parsons

v.

Strickland,

871

Barnes,

466 U. S . at

P.2d 516,

522

(Utah), cert . denied, 5 13 U. S . 966, 115 S . Ct . 431 (1994); State v .
Frame,

723 P.2d 401, 405 (Utah 1986) .

Appointed

trial

counsel's

failure

to

request

that

the

sentencing court utilize its fact finding function to resolve the
inaccuracies in the Presentence Investigation Report fell below an
objective standard of reasonable professional judgment.

This is

demonstrated by existing Utah case law, the plain language of Utah
Ann .

Code

§

77-18-1 (6) (a),

and

the

underlying

factual

circumstances of this case.
Appointed

trial

counsel

also

failed

to

investigate

the

inaccuracies in the PSI and f il e a response to the PSI as dictated
by the sentencing court at the previous hearing on the motion to
withdraw the guilty plea on March 7, 2006 .
R.

72 .

At

that hearing,

appointed trial

various inaccuracies in the PSI.

See R . 145:62 : 61-62;

counsel acknowledged

See R. 145 : 61 :14 -25; R. 72.
13

The

court directed appointed trial counsel to file any response in
See R. 145:62 : 1-7; R . 72.

objection to the PSI within ten days .

Appointed trial counsel did not file any such response .
But for counsel's unprofessional errors of failing to request
that the sentencing court utilize its fact finding function a nd
failing

to investigate the inaccuracies and file

objection to the PSI,
different.
court

a

responsive

the result at sentencing would have been

If appointed trial counsel had alerted the sentencing

of

its

obligation

and

if

appointed

trial

counsel

had

investigated the inaccuracies and filed a response, the sentencing
court

more

likely

than

not

would

have

duly

considered

the

inaccuracies set forth in the Presentence Investigation Report,
which, in turn, would have allowed it to more fully consider the
report and other matters presented during sentencing .
In addition to the foregoing, appointed trial counsel failed
to argue various mitigating circumstances and argue against the
listed aggravated circumstance listed in the PSI .
counsel

failed

to

argue

that

Mr .

Weaver's

neither caused nor threatened serious harm."
Mitigating Circumstance #1.

Moreover,

Appointed trial

"criminal
See R.

conduct

143, p. 2,

appointed trial counsel

failed to argue that "[tlhere were substantial grounds to excuse
or

justify

defense .

criminal

behavior,

though

failing

to

establish

a

See R . 143, p. 2, Mitigating Circumstance #3; R. 132 .
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Finally,

appointed

trial

counsel

failed

to

argue

that

offensive conduct was "from a single criminal episode."
143, p. 2, Mitigating Circumstance #12.

the

See R .

Appointed trial counsel

made no effort to assert these mitigating circumstances.
Under the Aggravating Circumstances section of the PSI, AP&P
asserted that the "Vi ctim was particularly vulnerable."
142, p. 1, Aggravating Circumstance #4.
in

the

instant

case,

which

See R.

Such a notion is absurd

apparently

involved

a

dispute

concerning the goods and services provided by Big 0 Tires to Mr.
Weaver's car .

See R .

132 .

Appointed trial counsel failed to

argue against this alleged aggravating circumstance .
Had appointed trial counsel made the aforementioned arguments
in conj unction with a proper response to the inaccuracies set
forth in the PSI,
probation.

the court arguably would have simply imposed

Even without the proper response and arguments that

should have been made at sentencing,
recommendation of AP&P,

the court disregarded the

suspending the prison term,

days jail time and probation of 36 months .

imposing 90

The prejudice to Mr .

Weaver resulting from these critical failures of appointed trial
counsel

is

sentencing
counsel

evinced by
court .

allowed

The
the

the

90

days

jail

critical

failures

sentencing

court

15

time

imposed by

of

appointed

to

utilize

the

trial
false,

exaggerated, and misleading information in the course of imposing
sentencing .
CONCLUSION

Based on the foregoing, Mr . Weaver respectfully requests that
this

Court

vacate

the

sentence

and

remand

for

resentencing

consistent with this Court's instructions as set

forth in its

opini o n.
RESPECTFULLY SUBMITTED this 27th day of December, 2006 .
ARNOLD
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CERTIFICATE OF SERVICE

I, SCOTT L WIGGINS, hereby certify that I personally caused
to be hand-delivered two (2) true and correct copies of the
foregoing BRIEF OF APPELLANT to the following on this 2nd day of
January, 2007 :
Mr. J. Frederic Voros , Jr .
Assistant Attorney General
160 East 300 South, 6th Floor
P . O. Box 140854
Salt Lake City, UT 84114-0854
Counsel for t
e of Utah
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Plea and Certificate of Counsel
Sentence, Judgment, Commitment
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Tab A

MELVIN C. WILSON
Davis County Attorney
P. O. Box 618
800 West State Street
Farmington, Utah 84025
Telephone: (801) 451-4300
Fax:
(801)451-4328

1005 liAR 18 P

L!:

2q

IN THE DISTRICT COURT OF THE SECOND JUDICIAL DISTRICT
IN AND FOR THE COUNTY OF DAVIS, STATE OF UTAH
THE STATE OF UTAH
Plaintiff,
vs.
MICHAEL S. WEAVER
DOB : 1111011954
Defendant.

Bail:
INFORMATION
Case No.
OTN

65 \1OD ~51.o p;

The undersigned prosecutor states on information and belief that the defendant ,
either directly or as a party, during December 16 through December 20, 2004 at County of
Davis, State of Utah, committed the crime of:
THEFT, (324) 76-6-404 UCA, a third degree felony, as follows: That at the time
and place aforesaid the defendant obtained or exercised unauthorized control over the property of
another with the purpose to deprive the owner thereof, and the actor has been twice before
convicted of theft, any robbery, or any burglary with intent to commit theft.
This Information is based on evidence obtained from witness Lynn Hooper.
Authorized March 18, 200
for presentment and filing:
. WILSON

BY'~~~~~LL~~~___

Deputy Davis County Attorney

I

Tab B

c

(

FILED

G. FRED METOS - 2250
Attorney for Defendant
lOWest Broadway, Suite 650
Salt Lake City, Utah 84101
Telephone: (801) 364-6474
Facsimile: (801) 364-5014

DECO 2 2005
SECOND
DISTRICT COURT

IN THE SECOND JUDICIAL DISTRICT COURT IN AND FOR
DAVIS COUNTY, STATE OF UTAH, FARMINGTON DEPARTMENT

STATE OF UTAH,
STATEMENT OF DEFENDANT
IN SUPPORT OF GUILTY PLEA
AND CERTIFICATE OF COUNSEL

Plaintiff,

v.
Case No. 051700456 FS
MICHAEL WEAVER,
Defendant.

I, Michael Weaver, hereby acknowledge and certify that I have been advised of and that I
understand the fo llowing facts and rights:
Notification of Charges
I am pleading gnilty to the following crimes:
T heft: a Violation ofU.C.A. §76-6-404

Third Degree
Felony

o to 5 years prison and $5,000 fine

I have received a copy of the Infonnation against me. I have read it, or had it read to me, and
I understand the nature and the elements of crimes to which I am pleading guilty.
The elements of the crimes to which I am pleading guilty are: (I) On or about December 20,
2004, the defendant obtained or exercised unauthorized control over the property of another; (2) Said
act was done with the purpose to deprive the owner thereof, (3) The defendant has two prior
convictions for theft, robbery, or burglary with intent to commit a theft; and (4) Said acts took place
in Davis County, Utah.
I understand that by pl eading guilty I will be admitting that I committed the crimes listed
above. I stipulate and agree that the following facts describe my conduct and the conduct of other
-1-

051700456

CD18758149
WEAVER,MICHAEL 5

C"
persons for which I am criminally liable. These facts provide a basis for the court to accept my
gui lty pleas and prove the elements of the crimes to which I am pleading guilty:
Between December 16 and 2 1,2004, the defendant's automobile was repaired at the Big 0
Tire Store in Bountiful, Utah. The car was taken from the parking lot without the services or parts
being paid for. The defendant was fo und in possession of the vehicle on December 29, 2004. The
vehicle had tires that had been installed at the Big 0 Tire Store. The defendant has previously been
convicted of theft in Salt Lake Third District Court Case No. 021906922, theft by receiving in Salt
Lake Third District Court, Case No. 011989106 and Attempted Burglary with intent to commit theft
in Salt Lake Third District Court, Case No. 001917270 and in Layton City Second District Court,
Case No. 961001642.

Waiver of Constitutional Rights
I am entering these pleas vo luntarily. I understand that I have the following rights under the
constitutions of Utah and of the United States. I also understand that ifI plead guilty I wi ll give up
all the following rights:
Counsel : I know that I have the right to be represented by an attorney and that if! cannot
afford one, an attorney will be appointed by the court at no cost to me. I understand that I might
later, if the judge determined that I was able, be required to pay for the appointed lawyer's serve to
me.

I have not waived my right to counseL My attorney is G. Fred Metos. My attorney and I have
fully discussed this statement, my rights, and the consequences of my guilty pleas.
Jury Trial. I know that I have a right to a speedy and public trial by an impartial unbiased
jury and that I wi ll be giving up that right by pleading guilty.
Confrontation and cross-examination of witnesses. I know that if I were to have a jury
trial, a) I wou ld have the right to see and observe the witnesses who testified against me and b) my
attorney, or myselfifI waived my right to an attorney, would have the opportunity to cross-examine
all of the witnesses who testified against me.
Right to compel witnesseS'. I know that if! were to have ajury trial, I could call witnesses if
I chose to, and I would be able to obtain subpoenas requiring the attendance and testimony of those
witnesses. If I could not afford to pay for the witnesses to appear, the State would pay those costs.
Right to testify and privilege against self-incrimination. I know that if! were to have a
jury trial , I would have the right to testifY on my own behalf I also know that if! chose not to
testifY, no one could make me testifY or make me give evidence against myself I also know that if!
chose not to testifY, the jury would be told that they could not hold my refusal to testifY against me.

-2-
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Presumption of innocence and burden of proof. I know that if! do not plead guilty, I am
presumed ilIDocent until the State proves that I am guilty ofthe charged crimes. If! choose to fight
the charges against me, I need only plead not guilty, and my case will be set for a trial. At a trial, the
State would have the burden of proving each element ofthe charges beyond a reasonable doubt. If
the trial is before a jury, the verdict must be unanimous, meaning that each juror would have to find
me guilty.
I understand that if I pl ead guilty, I give up the presumption of innocence and will be
admitting that I committed the crimes stated above.
Appeal. I know that under the Utah Constitution, if! were convicted by a jury or judge, I
would have the right to appeal my conviction and sentence. If I could not afford the costs of an
appeal, the State would pay those costs for me. I understand that I am giving up my right to appeal
my conviction if I plead guilty.
I know and understand that by pleading guilty, I am waiving and giving up all the
statutory and constitntional rights as explained above.
Consequences of Entering a Guilty Plea
Potential penalties. I know the maximum sentence that may be imposed for each crime to
which I am pleading guilty. I know that by pleading guilty to a crime that carries a mandatory
penalty, T will be SUbj ecting myself to serving a mandatory penalty for that crime. I know my
sentence may include a prison term, fine, or both.
I know that in addition to a fine , an eighty-five percent (85%) surcharge will be imposed. I
also know that I may be ordered to make restitution to any victims of my crimes, including any
restitution that may be owed on charges that are dismissed as part of a plea agreement.
Consecutive/concurrent prison terms . I know that if there is more than one crime
involved, the sentences may be imposed one after another (consecutively), or they may run at the
same time (concurrently). I know that I may be charged an additional fine for each crime that I plead
to . I also know that if I am on probation or parole, or awaiting sentencing on another offence of
which I have been convicted or which I have plead guilty, my guilty pleas now may result in
consecutive sentences being imposed on me. If the offense to which I am now pleading guilty
occurred when I was imprisoned or on parole, I know the law requires the court to impose
consecutive sentences unless the court finds and states on the record that consecutive sentences
would be inappropriate.
Plea bargain. My guilty pleas are the result of a plea bargain between myself and the
prosecuting attorney. All the promises, duties, and provisions of the plea bargain, if any, are fully
contained in this statement, including those explained below:
1. The defendant will enter a guilty plea to the offense of Theft, a Third Degree Felony as
charged the Information file in the above-entitled case.

-3-
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2. The State will recommend that the potential pri son sentence be suspended and that any
probation agreement include the following conditions:
A. The defendant pay restitution to Big 0 Tires in the amount of $~ . /~. ;5- J
B. That the defendant serve ajai l sentence as a condition of probation and that sentence
be concurrent with any jail sentence imposed as a result of any conviction of cases he
has pending in Third District Court for Salt Lake County.
C. That the defendant be given credi t toward any j ail sentence for any time he has served
as a result of pre-trial detention in Salt Lake County as a result of the revocation of
his pre-tri al release on October 21, 2005.
3. That upon payment of restitution the state wi ll stipulate to the defendant's motion to reduce the
judgment to a Class A Misdemeanor pursuant to U.C.A. §76-3-402.
Trial judge not bound. I know that any charge or sentencing concession or
recommendati on of probation or suspended sentence, including a reduction of the charges for
sentencing, made or sought by either defense counselor the prosecuting attorney are not binding on
the judge. I also know that any opinions they express to me as to what they believe the judge may do
are not binding on the judge.

Defendant's Certification of Voluntariness
I am entering this plea of my own free will and choice. No force, threats, or unlawful
influence of any kind have been made to get me to plead guilty. No promises except those contained
in tillS statement have been made to me.
I have read this statement, or I have had it read to me by my attorney, and I understand its
contents and adopt each statement in it as my own. I know that I am free to cbange or delete
anytillng contained in thi s statement, but I do not wish to make any changes because all of the
statements are correct.
I am satisfied with the advice and assistance of my attorney.
I am ...£L years of age. I have attended school through the ~ grade. I can read and
understand the English language. In do not understand English, an interpreter has been provided to
me. I was 'not under the influence of any drugs, medication, or intoxicants, which would impair my
judgment when I decided to plead guilty. I am not presently under the influence of any drug,
. medication, or intoxicants, which ill1pair my judgment.
I believe myself to be of sound and discerning mind and to be mentally capable of
understanding tllese proceedings and the consequences of my plea. I am free of any mental disease,
defect, or impairnlent tbat would prevent me from understanding what I am doing or from
knowingly, intelligently, and voluntarily entering my pl ea.
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I understand that ifI want to withdraw my guilty pleas, I must file a written motion to
withdraw my pleas within 30 days from today. Such a motion must be based on good cause. I
will not be allowed to withdraw my plea after 30 days for any reason.
Dated thi s ~ day of f)~

Defendant

Certificate of Defense Attorney
I certify that I am the attorney for Michael Weaver, defendant above, and that I know he has
read the statement or that I have read it to him ; I have discussed it with him and believe that he fully
understands the meaning of its contents and is mentally and physically competent. To the best of my
knowledge and belief, after an appropriate investigation, the elements oflbe crimes and the factual
synopsis of the defendant 's criminal conduct are correctly stated; and these, along with the other
representations and declarations made by the defendant in the foregoing affidavit, are accurate and
true.

Attorney for the Defendant
BarNo. 2250
Certificate of Prosecuting Attorney
I certify that I am the attorney for the State of Utah in the case against Michael Weaver,
defendant. I have reviewed this Statement of Defendant and find that the factual basis of the
defendant's criminal conduct, which constitutes the offenses, is true and correct. No improper
inducements, threats, or coercion to encourage a plea has been offered defendant. The plea
negotiations are fully contained in the Statement and in the attached Plea Agreement or as
supplemented on the record before the Court. There is reasonable cause to believe that the evidence
would support the conviction of defendant for the offenses for which the pleas are entered and that
the acceptance of the pleas wou ld serve the public interest.

CQ);d{~
RICK T. WESTMDREL
Davis County Attorney
Bar No. fY~---r

-5-

Order

Based on the facts set forth in the foregoing Statement and the certification of the defendant
and counsel, and based on any oral representations in court, the Court witnesses the signatures and
find s that the defendant 's gui lty pleas are freely, knowingly and voluntari ly made.
IT IS HEREBY ORDERED that the defendant 's guilty pl eas to th e crimes set forth in the
Statement be accepted and entered.
=N,,--,-,_ __ _ __ __ , 20~
Dated thi s ~ day of _.!.I'J

RODNEYPGE
•
Second District Court Judge
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SECOND ,
DISTRICT COURT

2nd Distri ct - Farmingtoh" COURT
DAVIS COUNTY, STATE OF UTAH
STATE OF UTAH,
Plaintiff,

MINUTES
SENTENCING
SENTENCE, JUDGMENT, COMMITMENT

vs.

Case No: 051700456 FS

MICHAEL S WEAVER,
Defendant.

Judge:
Date:

RODNEY S PAGE
May 9, 2006

PRE$ENT
Cle rk:
tacyb
Prosecutor: WESTMORELAND, RICK T
Defendant
Defendant's Attorney(s): ARRINGTON, CLYDE M
DEFENDANT INFORMATION
Date of birth: November 1 0 , 1954
Video
Tape Number:
5/9/06
Tape Count : 2:57

..

CHARGES
1. THEFT , ~ 3rd Degr,ee Felony
Plea: Gu ilty , - Disposition: 11/29l2005 Guilty '
:~

~J:.

.~

~'~

"'

":.:.'"

'. '

HEAR l; NG
TAPE: 5/9/06
COUNT: 2:57
Daniel Bingham of Big 0 Tires addr'e sses the Court.
Jail Commitme nt prepared in court .

"'"

SENTENCE PRISON
Based on the defendapt' s conviction of THEFT a 3rd Degree Fe l 'ciny ,
the defendant is sentenced to an indeterminate term of not to
exceed five years in the Utah State Prison.
The prison term is suspended.
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Case No: 051700456
May 09, 2006
Date:

SENTENCE JAIL
Based o n the defendant's conviction of THEFT a 3rd Degree Felony,
the defendant is sentenced to a term of 90 day(s) in the Davis
Coun ty Jail.
Commitment is to begin immediately.

SENTENCE JAIL SERVICE NOTE
Work release is granted weekqays only if defendant can submit a
regular work schedule; one h our prior to and one hour after work is
granted fro transportation. Release to go to c lasses is denied.
SENTENCE FINE
Charge # 1

Fine:
Suspended:
Surcharge: '
Due:

Total Fine :
Total Suspended.
' Tota:). Surcha,rg'e :
Total Prin6i~al ' bu~:

$5000 . 00
$4630 . 00
$1'83.51
$370.00
$5000.00
$4630 :00
$1'83 .51 '
$370.00 '
Plus Interest

SENTENCE FINE PAYMENT NOTE
Defendant to pay through ' AP&P.
Restitution
Amount:, $1059.53 Plus Interest
Pay in behalf of: BIG 0 TIRES

...
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Case No: 051700456
Date:
May 09, 2006

ORDER OF PROBATION
The de~endant is placed on probation for 36 month(s) .
Probation is to be supervised by Adult Probati o n & Parole.
Defendant to serve 90 day(s) jail.
Defendant is to report to the Davis County Jail.
Defendant is to pay a fine of 370 . 00 which includes the surcharge.
Interest may increase the final amount due.
PROBATION CONDITIONS
CONDUCT:
Commit no further violations of the law.
ALCOHOL:
Do not use or possess alcoholic beverages or frequent
p laces where alcohol is the chief item ' for sale.
DRUGS: Do not use or possess control l ed substance or be in the
presence of those who use, possess or distribute controlled
substances.
TESTING:
Submit to body fluids testing for evidence of drug or
alcohol use.
PROGRAM/TREATMENT:
Enter, participate in and complete any program,
counseling or treatment as directed by AP&P.
SEARCH CONSENT:
Submit to search of person, premises or vehicle
and sei,zure of any evidence without 'a search warrant at the request
of police or probat'i on officer, if they have reasonable cause.
EDJJCATION/YOCATION:
Participate, in and complete any educational , qr
vocational training as directed' by AP&P.
'
EMPLOYMENT: Obtain and maintain lawful, verifiable, full time
employment.
'
AP&P CONDITIONS: Comp!s'te any other terms or conditions or
probation as required by AP&P and sign a probation agreement.
Complete DNA testing and pay the fee.
EVALUATION:
Evaluation by Davis County Alcohol and Drug or Davis
County Behavioral Health or Valley Mental Health and successful
completion of any program that they suggest.

.
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NOTICE OF APPEAL
Your Name
Address

ffi\c:~, ~o.uQrL\.\3 ~ S e:. 46~G. W

SECOND
DISTRICT COLJ_RT

WUCPhone Number

~\

ts.,W-IOO~

~~ >cu:o"'P

IdiSlrict#JJUDlCIAL DISTRI CT COURT

_.Qg*'7"""'"Cl,-:S=--_ _-llcooolynm"oJ COUNTY, THE STATE OF UTAH

J::ll~Q'
Plaintiff and [Appellan [Appellee,
(Circle one)

v.

st'\!'azi I~~
Defendant

an~[APpellee].

(C ircle 0

)
)
)
)
)
)
)
)
)

NOTICE OF APPEAL
Trial Court No.

D (;f 7.<":> /2'1<;; ((;

u;

Notice is hereby given that
I: ~ Q ( (tJ~td(;ur """0) appeals to the Utah [Supreme
Qurt] [Coll[l of Appeals ]cc'"', ,~) 'the final [judgment] [order],c,,,,, ,~) of the Honorable
_ u ~ Q. X~
Q..
Gudgo> n.mo) entered m thIS matter on
I')
Gudgomont
~

j

roe>...., '\

dale).

c..

The appeal is taken from ~ntire judgment. ~
[OR] leircloono)
The appeal is taken from such part of the judgment that states that _ _ _ _ _ _ _ __

tSignature)

Revised 2nJ06

11111111111
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WEAVER,MICHAEL S
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CERTIFICATE OF SERVICE

I, j!..t; '\'0.<,\ W"vve[;ou,n,me) hereby certifY that on
of
I

IlA",y ~ 0 C

(d,~) I served a copy

\

the attached Notice of Appeal upon the party(ies) listed below by [mailing it by first class

~rsonal delivery](ci"le one) to the following addresses) :

~\5\:.\ ,'; S (Qv,t!., CIS'\' (L
)
7 to U) ·QSl-: S~
I

1SlfWS-

By:

t~*\QJ~
Signature

Dated this

Rev ised 217106
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